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WOMANSUESRIGHTOFHERBODYINTEGRITYASTHEWOMENRIGHT:

THELAW IMPLICATIONANDJURISPRUDENANALYSIS/COURTDECISIONONTHE

CASEOFWOMENASTHEVICTIMSOFNOTFULFILMENTPROMISEBEINGMARRIED

LusianaMargarethTijow1,FenceWantu

1.FacultyofLaw,TheStateUniversityofGorontalo

2.FacultyOfLaw,TheStateUniversityofGorontalo

Abstract:

The women as the victims ofnotfulfilmentpromise being married began from
relationshipbetweenadultmanandwomanandnotyettiedinmarriageaslovercouple.
Inthisrelationship,theyusuallypromiseeachothertomarry.Mostly,themanwhogave
hispromisetothewoman.Thispromisesaidfacetoface,bycommunicationtoolsor
handphonesuchasusingmessageapplicationWhatsApp.Withthispromise,oftenthe
womanwouldvolunteralygiveherbodythatintercoursehappened.However,theman
brokehispromisefinally.Itshowedacauseresultinganeventwherethewomanasking
forthepromisethatthemanmade,whetherinpreagnantconditionornotthatthe
womanoftensufferedanykindsofviolencethatfinallythewomanbecamethevictim.
Itcoveredthepersonalintactinvolvingphysicalandpsycologicalimagesofwomanin
constructingherselfconceptasawoman. Thus,showingtheunfairphenomenon
continuinghappeninanyforms,that“mayresultand“result”in violenceactiontoward
womaninnotorpregnantconditions.Evenmore,theeffectgavelongterm andshort
term resultforthewomanwhosufferedit.Thesufferingmayform in:physical,psychic,
sexual,socialandeconomicones.Theproblem formulaofthisstudycoveredhowthe
thelegalimplicationandhowthejuridpredencialanalysisofcourtdecisiontowardthe
body integrity ofthe woman as the victim ofnotfulfilmentthe promise being
married.Thisnormativelegalstudyusedmethodofqualitativejuridicialanalysis.

Keywords:BodyIntegrity,LegalImplication,AnalysisofJurisprudence

A.Introduction

Theguarantyofhumanrightmustbeperformedthroughrespectandupheldas

wellasguarantedtherightprotectionbythecountry.TheHumanRightreferstoseries



ofrightsembeddingonnatureofhumanexistenceastheGodcreaturesandrefersto

Hisgracethatmustberespect,upheldandprotectedbythecountry,law,government,

andanyoneforthehonourandprotectionofhumandignityandprestige2.

TheWomenRightreferstoHumanRight.Upholdingthewomenrightbecomes

partofupholdingthehumanright.AsstatedintheinternationalcommitmentofUnited

Nation Declaration in 1993,protection,fulfilment,and respectwomen rightare

responsibilityofallpartiesofstateinstitutions(executive,legislative,andjudicative)as

wellaspoliticalpartyand Non-GovernmentalOrganisation(NGO).Even,thecitizen

asindividualhasresponsibilitytoprotectandfulfillthewomaenright.

Thephenomenonofviolencetowardwomenwasincreasinglyinits intensityin

linewiththeexistenceofhumanrightthatcontinuingtoprogress.InIndonesia,the

regulation giving legalprotection toward women rightbasicallyhas been existed

howeverithasnotprotectedwomenrightoptimally. Asweknow,thereweremany

criticalconditionshappenthatwomeninIndonesianeedprotection. Instructureof

patriarchysociety,socioculturallythemanhasprioritythanwoman,evenmoretaking

aside the woman.Moreover,wrong interpretation on genderhas decreased the

universalofwomenrightinIndonesia. Suchaswhathappenedtowardthewomanas

the victim ofnotfulfillmentpromise being married as a response ofunfair

phenomenonappearedinvariousforms.Thus,itplacedthewomanasthevictim ofnot

fulfillmentpromisebeingmarriedsufferingofinjustice.

TableofJudgeDecisionon thevictim ofNotFulfillmentPromiseBeingMarried

No NumberofDecision The Court
Giving
Decision

ActUsed Punishment
Duration

1 Nomor144 / PID / 1983 / PT
Medan

PTMedan 293, 375
and378the
Criminal

Cancel

2Pasal1angka1Undang-UndangRepublikIndonesiaNomor39Tahun1999TentangHakAsasiManusia.



Code
2 Nomor:43/PTS.Pid./B/1985/P.N.Gir. PNGianyar Act5verse

(3) b.
Number 1
Drt.of
1951.
The Book
of Adi
Agama

Arrangedin
crime
Offense of
Sangraha
Logical
custom

3 Nomor.33/MMT-III/X/AD/87 Military
Court of
Surabaya

378 ofthe
Criminal
Code

Freed

4 Noreg.75/PDT-PN/2010/PN PN
Kupang

- Freed

5 Number522K/Sip/1994 Supreme
Courth

Attact
moral
honor,steal
with
violence,
and
persecution
resulting
serious
injures,and
1365 the
CivicCode

Punish

Basedontheabovetable,therewasdisparitybetweenonedecisionto others.

Itresultedfrom differentconditionsrelatedtodefendantcondition,togetherwithaction

andfulfilledornottheelementsintheactbeingaccused.Generally,thedecisionmade

showed,thoughtheconditionofvictim wasclearas thevictim ofnotfulfillment

promisebeing married,howeverthejudgetendedtogivedecisionfreebecausethere

wasnotanyactorruleconcretelywithsubstancearrangingonbodyintegrityandhonor

ofwomanasthevictim ofnotfulfillmentpromisebeingmarried.

Based on theviolenceformssuffered bythewoman asthevictim ofnot

fulfillmentpromisebeing married,theDeclarationofAbolishmentViolencetoward



Woman 3Act1 and 2 gavepriorityon severalbasicchangesin linewith social

perspectiveonviolencetowardwoman,first,admitontheexistenceof“genderbased

violence”.Meaning,violencetowardwomanreferredtoanactionbasedorresultedfrom

someoneiswoman,andtherewasnorelationtosocialstatus,economicstatus,racial

differentorothers.

Thisviolencehappenedbecausethesomeone(victim)iswoman. Second,it

empeshized“mayresultin“ (orislikelytoresultin).thischangedsocialandlegal

perspectivetoward violencethattend to act“waiting fortheproof”ofhappening

violenceusingphysicalproof(forexample,awomanwhosufferedbecauseofafraid

beingmurderedbyhishusbandwasnotyetcategorizedasviolencevictim aslongas

shehasnotbeenkilletyet).

WiththedefinitionoftheDeclaration,itconfessedthatanyaction“mayresult

in”equalto“resultin”,aslongastheactioninaccordingwiththewholedefinition.

Third,itconfessedtheformsofphysical,psychis,sexual,andeconomicviolencesthat

ofcourseitbecamebasicchanging rememberonthepreviouslythelaw tendedto

formulaviolenceasthephysicalviolenceonly.

Fourth,itconfessedthatviolencetowardwomanmayhappeninprivateor

publicscopes (occurringinpublicorinprivatelife),forexamplerapeinhousehold

3Pasal1:Setiaptindakanberdasarperbedaanjeniskelaminyangberakibatataumngknberakibatpada
kesengsaraanataupenderitaanperempuansecarafisik,seksualataupshikologistermasukancaman
tindakantertentu,pemaksaanatauperampasankemerdekaansecarasewenang-wenangbaikyangterjadi
didepanumum ataudalam kehidupanpribadi,
Pasal2:Kekerasanterhadapperempuanharusdipahamimencakup,tapitidakhanyaterbataspada:
tindakkekerasansecarafisik,seksual,danpsikologisyangterjadididalam keluargadandimasyarakat
termasuk pemukulan,penyalahgunaan seksualatas perempuan dan anak-anak,kekerasan yang
berhubungandenganmaskawin,perkosaandalam perkawinan(maritaltape),pengrusakanalatkelamin
perempuandanpraktik-praktikkekejamantradisionallainnyaterhadapperempuan,kekerasandiluar
hubungansuamiisteridankekerasanyangberhubungandenganeksploitasiperempuan,perkosaan
penyalahgunaanseksual,pelecehan,danacamanseksualditempatkerja.Dalam lembaga-lembaga
pendidikandansebagainya,perdaganganperempuandanpelacuranpaksasertatermasukkekerasan
yangdilakukandandibenarkanolehNegaradimanapunterjadinya.



(maritalrape).Therefore,theDeclaration ofAbolishmentViolencetoward Woman

clearlyhasgivenchangingoffundamentalformulafortheperspectiveofhumanright

on the violence. This declaration involved the areas where the country has

responsibilitytodochangingonthepolicytoabolishviolencetowardwomen4.

Thewomanasthevictim ofnotfulfillmentpromisebeingmarriedconsidered

hasagaintsthehumannatureofawomanandtheactionreferedtoanactionresulting

inbiglossesandsuffereing(Physic,psychic,sexual,social,andeconomy)toward

woman,whetherinpreagnantconditionornot.5 Moreover,thesufferinghappeningin

timeofviolenceandaftertheeventinfactgivemoretraumaticthanfortheman.6

However,theprincipleonewasthatitwasform ofviolenceordenialtowardhuman

rightresultinginwomanlostherbodyintegrity.

Thebodyintegrityofthewomanasthevictim ofnotfulfillmentpromisebeing

marriedwaspartofintegralofrightproblem.Inthiscase,theprinciplecoveredin The

UniversalDeclarationofHumanRights.Thebodyintegrity7 referredtodescriptionof

idealbodyrelatedbodycompletenessofsomeone.TheBodyIntegrityreferredtothe

wholeorcompletebodyofawomancoveringbodilyandnonbodily.Womanwouldfeel

lostofherbodyintegritywhenshelostherbodycomponentoneofthem washer

feminim partofbody8(virginityorwomanvagina).

Thewomanbodyintegrityhascloserelatedtothedescriptionofwomanself

4 R.ValentinaSagaladanEllinRozana,Pergulatanfeminism danHAM,InstitutPerempuan,Bandung,
2007,hlm 29
5HarkristutiHarkrisnowo,Op.citHlm.3
6Ibid
7M.M.Nilam Widyarini,KunciPengembanganDiri,Jakarta,PT.ElexMediaKomputindo,2009,Hlm.77
8http://Mualang.artikata.com/arti-365379-kehormatan.html



conceptthatmustbekeptandhonorasitsnatureofhuman.Thiswomanselfconcept

9coveredherselffeelingonwholepersonalwithuniquecharacteristic,thatshewould

easilybeknownassomeonewithcertaincharacteristic.Someonewhoabletoknow

whatbecomingherneed,benefitandweaknesswillbeabletothinkrationaland

objective.

Inlinewithviolenceformssufferedbythewoman,itplacedwomanasthe

violencevictim. Thelimitationofviolencevictim canbedecidedinvictimological

science.Victimologyasasciencestudying thepositionandroleofvictim inacriminal

action.Thereasonwouldbethatinanycriminalactiontheremustbeactorand victim.

Therefore,thefocusofvictimologywerethevictim andthescopecoveringonhow

someonebecomingvictim,ortheprocessofvictimisationhappen. Accordingto

Sahetapy,victimisationreferredtophysicalorinclusivesufferingtakenfrom finantial,

economic,religion,orpsychicmeaningsuniversallyormentallyrelatedtotheaction.

The womanasthevictim ofnotfulfillmentpromisebeingmarried thatexperienced

specificeventsmaycallastheviolencevictim.

B. ResearchMethod

Thisstudyreferredtonormativelegalstudy,discussingthelegalrules,legal

concepts,phylosophicalideasorlegalbasesasthecausethatwomanclaimedforher

bodyintegrityreferringthewomanright andanalyzingthelegalimplicationandthe

courtdecisionsrelatedtothewomanasthevictim ofnotfulfillmentpromisebeing

married.Thus, thejusticeaccescanbeobtainedtowardthebodyintegrityofwoman

9
Lukaningsih,ZuyinaLuk,PengembanganKepribadian.Yogyakarta,MuliaMedika,2010



asthevictim ofnotfulfillmentpromisebeingmarriedintheperspectiveofwomanright.

Thisstudyfocusedon philosophical,statute,conceptual,andcaseapproaches.The

legalmaterialbeingcollected wasmanagedandanalizedqualitativejudicially with

focusingonlegalpenaltythatoneofthem usinglegalinterpretation.

C.Discussion

1.TheRightofWomanBodyIntegrity

IntheWorldConferenceofUN onanyformsofviolencestowardwoman,the

rightofwomanbodyintegrityintheDocumentsofUN A.162/122/ADD.Paragraph

277statedthattherightofwomanbodyintegritywasusedincreasinglytocatchscope

ofguarantyneededtoprotectanyonespeciallythewomaninagaintstheviolenceand

harassmentleading onthedecreasingofhealth,freedom,andselfintegrityfrom any

threats.

Inthe dictionaryofWikipedia Indonesianlanguage,humanbodybelongstoa

wholephysicalstructureofhumanorganism.Body10referstomaterialappearingfrom

thehuman.Usingterm ofbodyintegrityinthisstudy,thewritersconcludethatbody

integrityisoneunityandcompletnessofhumanorganism.

Etimologically,perempuan11(woman)takenfrom theword empumeansbeing

honor.Moreover,itexplainsfriction term from wanita toperempuan istheword

wanitaconsiderredtakenfrom Sansekertawiththebasicword wanmeaning

passionthatthewordwanitareferring onthepassionobjectThus,changingtheword

wanitatoperempuanreferstochangeobjecttosubject.

10http://www.tulang-elisa.org/roh-jiwa-dan-tubuh/
11ZaitunahSubhan,Op.Cit.,Hlm.19



Usingthetitle “perempuan“, hopefully,itwasnotmerelyabletofeelthislife,

butabletoempowerthewomanpotentialsrelatedtomacrointerest. Perempuan

(woman)referredtosomeone (human)havinggenitalorgan, menstruate,pregnant,

havingbirth,andfeedingthebaby.12

Therefore,the writers believe that body integrity of woman related to

self/personalcompletenessasawholebodilyandnonbodilyofawomanshowinga

unityandcannotseparatedfrom womanlife.13 Itcloserelatedtoprotectiontoward

personalcompleteness14thatalsorelatedtovirginity(genitalorgan/missV)andrelated

toselfconceptanddignityofawoman.

2.BrokenPromisetoMarry

TheIndonesianDictionarrydefinestheterm of ingkar(denial)and janji

(promise).Thedefinitionoftheword ingkar15 is:a)Donotjustify,denial,notadmit,

deny,b)Notkeepingup,c)Donotobey,donotwant.Thedefinitionof janji16refersto:

a)Statementshowing wilingnessand agreementto do,b)Agreementbetween two

parties(eachofthem stateswillingnessandagreementtodosomething), c)The

requarementmustbefulfilled.

12 PeraturanDaerahProvinsiDaerahKhususIbukotaJakarta,Nomor08,Tashun2011,Perlindungan
PerempuanDanAnakDariTindakKekerasan
13LusianaM Tijow,PerlindunganHukum terhadapintegritastubuhperempuankorbantidakdipenuhinya
janjikawindalam perspektifhakasasimanusia,Malang,DisertasiUniversitasBrawijaya,hlm.92
14Hakbagiintegritastubuhnyadipergunakan secarameningkatuntukmenangkaprentangjaminanyang
diperlukanuntukmelindungisemuaorangdanterutamaperempuandalam melawankekerasandan
pelecehan yang mengarah pada pengurangan,kesehatan,kemerdekaan,dan kedaulatan diridari
ancaman.LIhatKonferensiDuniaPBB dalam SemuaBentukKekerasanTerhadapPerempuanyang
berhubungandenganhakakanintegritastubuhDokumenPBB A.162/122/Add.Paragraf277
15DepartemenPendidikandanKebudayaanRepublikIndonesia,KamusBesarBahasaIndonesia,CetIII,
Jakarta,BalaiPustaka,,1990,Hlm.332dalam LusianaM Tijow
16Ibid



Takenfrom themeaningof ingkarandjanjiabove,thewriters obtained

definitionof ingkarjanji(brokenpromise)asdenialand notbeingkeptuponthe

statementoragreementstatingwillingnessandagreementtodosomething.

Brokenpromisetomarryinthisstudy17 referstobrokenpromiseconducted

beforelegalmarriagehappen.Thisbrokenpromisemeansdenialandnotkeptupthe

statementoragreementstatingwillingness,agreementtodosomethingbythetwo

parties.

3.TheLegalImplication:LegalInjusticeandWomanbecomingtheViolenceVictim

Difficultyfacedbywomanasthevictim ofnotfulfillmentpromisebeingmarried

placedonparadigmaticproblem becomingthebasiconhowthelegalscholarsandlaw

enforcergavethemeaningonthelaw itself. ThisconditionappearedinIndonesia

wheregenerallythelegalscholarshavefocusedonthelegalmeaningasnorm and

basicregulation.To isolatelegalfrom socialreality.That,thelegalproduct,legal

apparatus,andlegalculturehavenotyetcompletelyhonorthewoman.

Inlinewiththewomanasthevictim ofnotfulfillmentpromisebeingmarried,

theCriminalCodestatedthatitwasnotcriminalinthefollowingconditions:

1.Twopeoplenotyetmarrieddosexualactivity,though:
a.TheActionconsideredagaintsandbotherthemoralfeelingofsociety
b.Thewomanwillingtodosexualactivitybecauseoftrickeryorpromise

beingmarried,butdenial
c.Resultinpregnancyofthewomanandthemandoesnotwanttomarryor

thereisobstacletomarryaccordingtothelaw.
2.Amanhavingwifeimpregnatesagirl(meaningthattheyhavedoadultery),but

hiswifedonotmakeanyclaim
3.Someonelivestogetherwithsomeoneelseashusbandandwifebutnotin

17Ibid



marriagerelation,eventhoughtheactionisdespicableandagaints orbother
themoralfeelingofthesociety

Inthescopeoflegalmeaning,theproblem ofhumanityonthevictim ofbroken

promisetomarrywasignored.Thelegalenforcershavelongdebateonthelegal

procedure,biaslogicalstructurethatthereisnohumanitytothewomanasthevictim of

brokenpromisebeingmarried.Theydebatedinlinewithformalproofsthatshouldbe

fulfilled calledasthevictim ofbrokenpromisetomarry,witnessessinformation,

voluntailyandothers.Thelimitationofthevictim ofbrokenpromisetomarrywasfixed.

Eventhough,itwasdifficultto fulfillsuchcriterion,asweknowtheeffectofthisaction

eliminatedfuturesociallyandculturally.

Whereas,therealwaysanydifferencesbetweenwrittenlawandpracticallawin

thesocietythatfinally collideandresultininjustice. Thelaw wasnotexistedin

vacuum placebutexistininterestconstilationofthosewhogivingmeaningtothelaw

thatwerejudge,police,advocate,government,andsociety.

Manywomenasthevictim ofbrokenpromisetomarrycoveredwhathappento

them,asresultofstigmalabellingandthreatofsanctionthattheymaygetbythe

societythattendtocorneringandblaim them.Thatwasthereasonwhymanycasesof

womanasthevictim ofbrokenpromisetomarrybeingreportedorfoundoutweretoo

late.

Thus,itwasdifficulttobridgelegaljusticeinordertomakeitclosertosocial

justice.Itwasimportanttofulfillproofandtruthofmaterialhoweverthejusticefor

womenasthevictim ofbrokenpromisetomarrycouldnotbeignored.TheDeclaration

ofUniversalHumanRightgivingconfessionofnaturaldignityandequalrightasthe



fundamentaloffreedom,justice,andworldpeacemustbecomebasicofjusticelegal

protectionforthewomenasthevictim ofbrokenpromisetomarry.

Notyetexistenceofsubstantiveandconcreteregulationtogiveprotection

towardbodyintegrityandhonorforwomenasthevictim ofbrokenpromisetomarry

referredtoignoranceofhumanright,andunprotectedconstitutionalrightsasmandated

bytheconstitution

Thelawthatcareofbodyintegrityofwomanasthevictim ofbrokenpromiseto

marrycouldgivejusticeasmainideaandgoalofhumanitywealfare. IntheGeneral

DeclarationofHumanRight (DUHAM)of1948,18asahuman,womanhasrighttolive,

rightto behonorherdignity,rightto getfeelingofsafe,andrightto betreated

indiscriminative.

Thewomanprotection,speciallyintheprivatespaces,showedbyappearing the

CEDAW,ConventiononTheEliminationofallFormsofDiscriminationAgainstWomen,

in1979,thenratifiedbyIndonesiangovernmentviatheLawnumber7of1984.19

BasedonActs1and2,violencetowardwomanwascategorizedinseveral

forms,namely,physical,sexual,psychological,andeconomicviolence,anddeprivation

ofliberty20.Inlinewithitsscope,violencetowardwomanmighthappeninhouseholdor

18KOMNASPEREMPUAN,Op.Cit,Hlm.49
19Ibid

20Yangdimaksuddengankekerasantersebutadalahsebagaiberikut:(a)Kekerasanfisikadalahsetiap
perbuatanyang menyebabkanrasasakit,cedera,lukaataucacatpadatubuhseseorang danatau
menyebabkan kematian;(b) Kekerasan psikologis adalah setiap perbuatan dan ucapan yang
mengakibatkanketakutan,hilangnyarasapercayadiri,hilangnyakemampuanuntukbertindak,danrasa
tidak berdaya pada seseorang.(c)Kekerasan seksualadalah tiap-tiap perbuatan yang mencakup
pelecehan seksualsampaikepadamemaksaseseorang untukmelakukan hubungan seksualtanpa
persetujuankorbanataudisaatkorbantidakmenghendaki;danataumelakukanhubunganseksual
dengancara-carayangtidakwajaratautidakdisukaikorban;danataumenjauhkan(mengisolasi)dari
kebutuhanseksual.(d)Kekerasanekonomiadalahtiap-tiapperbuatanyangmembatasiseseoranguntuk



family(domestic violence),in the wide society(public)and in State environment

(conductedbyorinthecountryscope).

Aswhathappenedtowomanasthevictim ofbrokenpromisetomarry,forit

relatedtobeconfessedsocialidentityofwomanasthevictim ofbrokenpromiseto

marrywithemphiricfact,including:

1.Strongmythgivinglostforwomanwiththeconditionthat mandid
sexualactionwithwomanbecauseofloverelationshipthus,though
themangavepromisetomarryher,thewomanshouldnotbelieveand
shouldnotgiveherbodyandhonor;

2.Thedidconductedvolunterily,thatwhenthemandidnotkeephis
promisetomarryandhedecidedtobreakthelovewithoutanyformal
reasonwasconsiderednormalbecausethewomanconsiciously has
givenherbodyandhonor;

3.Onlyunkindwomanwhowillingtogaveherbodyandhonortotheman
thoughtherewasanypromisetomarry,innotpreagnantcondition,the
womanmayhaveanotherrelationshiptootherman,andwhenshegot
preagnant,itwasherownproblem;

4.Thewomanasthevictim ofbrokenpromisetomarry couldleaveher
coupleanytimeshewant;

5.Thewomanasthevictim ofbrokenpromisetomarrydidnotbelongto
criminaltoward the country orsociety,only on personal/private
integrity(inthiscase,thewomanself—victim);

6.Thewomanasthevictim ofbrokenpromisetomarrycouldnotget
protectionfortherewasnonationalregulationyetinspesificand
concreteways;

7.

Ifthewomansufferedabovefactmeantthatherrighttoliveasahumananda

womanhasbeenviolatedandleadhersufferinglossappearedinanyforms,that

bekerjadidalam ataudiluarrumahyangmenghasilkanuangataubarang;danataumembiarkankorban
bekerjauntukdieksploitasi;ataumenelantarkananggotakeluarga(e)Perampasankemerdekaansecara
sewenang-wenangadalahsemuaperbuatanyangmenyebabkanterisolirnyaseseorangdarilingkungan
sosialnya(penjelasan:diantaranyalarangankeluarrumah,larangankomunikasidenganoranglain)



21“canresultin”and“resultin”violatedactiontowardwomaninpreagnantconditionor

not.

Theeffectgavelongterm 22andshortone.Thus,thewomansufferringasthe

victim ofbrokenpromisetomarryhascause-effectrelationinvariousformssuchas:

1)Physicalviolance23(when woman wanted to claim forthepromisebeing
statedbytheman,whatshegotusuallyhitting,violatiom suchas:slap,hit,
pullhair,kick,cornerredwithciggarette,woundwithweapon)appearedfrom
theviolancewasoutsideinjureorinbody,collision,seriousinjure,broken
bone,physicaldefectiveeven death. Lossing ofeating passion,sleep
disorder(insomnia,nightmare,difficulttosleep),centralnervedisorderand
worrydisorder.Evenwhenthewomaninpreagnantcondition,itwouldgive
risktoherphysicallyandtothebabyinherwomb.

2)Psychicsuffering,underestimatewomanimage,usingwordsoractionhurting,
badwords,scraming,insertion,threatpreassuringwomanemotion,disstress
andfeeling(thus,shefeltlostorunderestimated herdignityandprestidgeas
human).Theactionresultedinfear,lostofselfconfidence,lostofabilityto
act,hopelessand/orseriouspsychicsufferonsomeone botherorpreasured
victim emotional.Theeffect wereinformsoftraumatic,nightmareorself
afraid,afraidtomeetotherpeople,sleeporeatdisorder,emotionaldisorder,
fairofcloserelationship,untrusttheman,guiltyfeeling,shyandinsulted,
feelingofmad,maycausetosuiside.

21R.ValentinaSagaladanEllinRozana,DefinisiDeklarasiCEDAW yangtelahmemberikanperubahan
mendasardancarapandangmasyarakatmengenaikekerasanterhadapperempuan
22Dampakjangka panjang terjadijika korban kekerasan tidakmendapatpenanganan dan bantuan
(konselingpsikologis)yangmemadai,misalmunculnyasikapataupersepsinegatifterhadaplaki-lakiatau
terhadapseks.Dampakyanglainadalahtrauma,yaitu“lukajiwa”yangdisebabkankarenaseseorang
mengalamisesuatudiluarbatasnormal(berdasarkanstandardirinyasendiri).
Dapatjugamunculmimpi-mimpiburuk(nightmares)ingatan-ingatanakankejadianyangmunculsecara
tiba-tiba(flashback),jikagejalatersebutberkepanjangansampai30hari,besarkemungkinankorban
mengalamiPostTraumaticStressDisorders(PTSD)ataustresspascatrauma.
Dampakjangkapendek,berakibatpadafisikkorbansepertiluka-luka,memarpadabagiantubuhtertentu,
infeksi,dankerusakanorganreproduksi.
23PutusanperkaraNo.522K/Sip/1994



3).thesexualsuffer(beingtakenawaydignity,disorderofreproductionorgan,
gettingthesexualdeases,andpregnancydisorder).

4).Thesocialsufferexperiencebythevictim refredtostrengthofsocialrelation
becausefeelingofnotacceptedbythesociety,stigmalabellingaswoman
whohasdidsexualactivitywithman,hoplessfeeling,antisocialaction,low
confidence,suisidetrial,depression,shame,worry,sleep oreatdisorder,
depression, drunk,usingdrugs,smoke,freesextotrytocommitsuiside.
Often,thewomanmovedtootherplacebecauseofbeingmockeryobject.

5).Theeconomicsuffercoveredspendingfeeforrecoveryasresultofphysical
and psychic effect experienced, recovering mentally health from
psychologicalinterference,spendingfeeforpregnancycost,givingbirthto
growingthekid.

Withthesufferbeingexperienced,thewomanasthevictim ofbrokenpromise

tomarrydecreasedherrightonherlifewoulddecreaseitsvalue.Therightforwoman

referedtotherightonherbodyandhonor.Suchsufferconsideredasviolanvetoward

womanreferringtopeaksuffering. Theeffectofviolancesufferedbythewomanas

thevictim ofbrokenpromisetomarrywaslostofprestidgeandselfconceptofwoman.

Shewouldseeherselnegatively,blameherself,consideredherselfastheonewho

responsibilityonviolancedactionbeingsuffered.







4.TheAnalysisofJurisprudence/JudgeDecisiontowardtheCaseofBrokenPromise
toMarry

In deciding acase,thejudgedid process,read,examinedeeplyfrom his

perspectiveindoinginterpretationandfoundlegalfinding. Readingrulewasnotonly

usingregulationlogic,butalsosociallogicpurposingtogivemeaningrelatedtothefact

andneedoftodaysociety.

Theanalysisofdecisionrelatedtothecaseofbrokenpromisetomarry. It

relatedtodecisionconsideringjusticetothewomanasthevictim ofbrokenpromiseto

marrybydoinganalogy.Theinterpretationtryingtofindoutajusticetothewomanthe

victim ofbrokenpromisetomarry.

In this case,the judge tried to find purpose from creating rule bydoing

interpretationtowardthelawappliedandtriedtoanyrelationoneformulatoanotherin

alegalsystematic.Thisformulawasinneededtoexamineconditionsufferingby

woman.

Thisinterpretationpurposedtojusticeandputhighthehumaninprotection



substancetowardhumanrightasspeciallythewomenasthevictim ofbrokenpromise

tomarry.Inthissituation,SatjiptoRahardjo24statedasinterpretationwithnotalways

bebasedonlogic,butalsoleavelogicalroutinity.

TheDecisionofMilitaryCourtIII-18Ambon25

In 1986,thecourthhandleditsmembercasewhohadsexualactiontothe

victim labellingS,butwithtrickeryandpromisetomarry.Thesuspectaskedthevictim

StocametoNamlea,theplaceofsuspect,withapromisebeingaskedvictim tomeet

hisbostoaskpermissiontomarry.

Inthecourt,itapplied act 378oftheCriminalCode,thattheelementofunity

comandandseriesorliesusingpromisetofacethecommanderofunityfinallymake

thevictim gavethingorhonortothesuspectconsideredastheproof.Thejudge

interpretedthathonororthevictim genitalorganastheproof,andhadbeenused.The

MilitaryCourtstatedin itsdecisiontothesuspectthatfirstthesuspect provenhad

commitedfraudandsecondhehadfalsifiedthedocument.

ThedecisionNumber.33/MMT-III/X/AD/87oftheMilitaryHighCourtSurabaya

strenghtenthepreviousdecisionwherethesuspecthadprovenconductingfalsifying

thedocumentandfraud.Thesuspect appealed withitsmemorypostulaterelatedto

widenthemeaningofthing.Hestatedthatthejudgedidnotusecorrectlythemeaning

ofgenitalorganorwomanhonorasthing.Hebelievedsexualactivitybeingconducted

basedonwillingnessofthetwoparties.

Thepostulate (reason)filedbythesuspectwasacceptedbytheSupreme

CourtthattheAppellateAssembystatedthatthepreviousjudgedecisionwaswrongin

24SatjiptoRahardjo,Op.Cit.Hlm.172
25Ibid



implementingthelaw becausewideningthemeaningofthingaswomanhonoror

genitalorgan.Thus,usingact 378oftheCriminalCode,therewasnothingthatthe

voctim giventothesuspect.Finally,thesuspectwasfreefrom anyindictmentthathe

hadcommitedfraud.

Thejudgeinterpretationtothesecondcasealmostthesameasthedexisionof

judge BismarSiregar,speciallyinthecasewithnoregulationyet,thejudgeshouldbe

abletostandbasedontheconditionandfeelingofthewoman. Hopefully,thereis

seriousdiscussiontowardanystatementswithnoproofvalue.

Theelementofvoluntarilystillneededtheagreementofthetwoparties.The

availabilityofviolenceandthreatwouldresultinthattherewasnotheagreement.The

judgeconsiderationwasonlybasedonsuspect’sstatement.Hedidnotexamined

psychologicallyofthepromisevalue thatthewomangaveawayvoluntarilyherhonor.

However,thefactthatthevictim metthesuspectandlivettogetherwithhim shouldbe

anevidenceforthejudgetomakedecisionthattherelationshiphappenedbecauseof

promisetomarry.

IntheLegalAreaofKupangStateCourtNoreg.75/PDT-PN/2010/PN26

Inlinewithbrokenpromisetomarry,thejudgedecidedthemannotguilty

thoughthewomanhadexperiencedsufferingsuchaspregnantwithoutmarriage,gave

birthandtookcarethekidandtheconsquencyinlivinginthesociety. Theviolence

againtsthewomaninIndonesiashouldnotalwaysbeseenasaconductthatbegunby

(physical)violenceorphysicalviolencedthreat.

The violence againts the woman mustbe seen comprehensively using

26http://mell-benu.blogspot.co.id/2012/04/peraturan-yang-belum-berpihak-pada hak.htmldiakses pada
tanggal6/7/2016jam 6.50WIB



considerationofmanythingssuchasthecaseoftheviolencehappeninwhichthe

decisionmakingofthewomantogiveherhonorresultedfrom apromisetobemarried

bythemanthatfinallymadehertodotheactionshouldbeaconsiderationforthejudge

toprotectthewoman.

TheverdictofthecaseNumber522K/Sip/1994

The Supreme Courtgave decision to punish the man with initialD who

conductingsexualactivitywiththewomanwithinitialRbyapromisetomarry and

finallythewomangotpregnant.ThepregnancybroughtDtoforceRtodoabortion

becausethepregnancywasnotexpected.

TheefforttoforceRwasconductedbyhitingandkicking.TheSupremeCourt

punishedD usingpenalthathehadattackedmoralhonor,stolenwithviolence,and

persecutedresultinginseriousinjure.Inthiscase,theSupremeCourtstatedthatnot

fulfillmentpromisetomarryconsideredactionagaintsthelaw.27Therefore,thesuspect

wasgivenpunishmentbypayingforcompensationtotheplaintiffinthiscaserecovery

theplaintiff’simage.

TheSupremeCourtstated thattheman’sconductwasagaintsthemoral

decencyand norm in thesociety. Thepromiseto marryconducted bytheman

belongedtoseductionbecausetherewasluretobemarriedthatthewomangaveaway

herhonor.ThedecisionoftheSupremeCourtofthiscasegavebreakthroughintheact

58theCivicCode28,usingtheactontheactionagaintsthelawbelongedtoawardgiven

27www.hukumonlinecom/berita/baca/tidak-menepati-janji-menikahi-adalah-mph
28rumusannyapertama, janjimenikahtidakmenimbulkanhakuntukmenuntutdimukahakim untuk
dilangsungkannyaperkawinan.Jugatidakmenimbulkanhakuntukmenuntutpenggantianbiaya,kerugian,
danbunga,akibattidakdipenuhinyajanjiitu.Semuapersetujuangantirugidalam haliniadalahbatal.



tothewomanrelatedtoherlegalprotection,howevertheusingoftheterm action

againtsthelawhas widemeaningthatmaybeaskedforcompensationoftheconduct.

Inseveraljudge’sdecisionsabove,itshowedthejudgeattitude, generally,

however,relatedtotheactionfornotfulfilledthepromisetomarry,thesocietyshowed

lesshonoronthewomanrightasindividualwhohasbodyintegrityaspartofher

huminitynatural.Thus,itwoundedotherright.

Thesocietyhasnotyetseenthisactionasform ofagaintsthehumanright.

Eventhough,thisactionshouldbeseennotonlydestroyfuture,butalsodestroy the

bodyintegrityofwomanasindividualandbelongedtoviolationofwomanright.

Itinvolvedthejudgeininterpretingthemeaningofactsapplied.Theprogressive

interpretationtoupholdwomanrightandjusticeforthewomanasthevictim ofnot

fulfillmentprometo marrywereneeded.Thewomanexperiencebeforeand after

becomingthevictim shouldbemoreconsideredinmakingthenationalregulation.

TheDecisionofMedanHighCourtNumber144/PID/1983/PTMedan.29

TheJudgeofMedanHihgCourt,BismarSiregar,renewedthedecisionoftheCourt.He

statedthatthedefendant, MRSidabutar,hadproven todofraud.Inhisdecision,the

judgegavepunishment3yearsinprison,inwhich Bismar gaveanalogythatthe

womangenitalorganasthing(bonda).

TheTapanuliwordgavemeaningto bonda(honor,genitalorgan)asthing.The

defendant,MRSidabutar,wasclaimedbecausehedidnotresponsibleofhisconduct

towardthevictim withintial KboruSiahaan.Thefirstindictmentwasthedefendant

Kedua,namunjikapemberitahuannikahtelahdiikutisuatupengumuman,makahalinidapatmenjadi
dasaruntukmenuntutkerugian.Ketiga,masadaluarsauntukmenuntutgantirugitersebutadalah18
bulanterhitungsejakpengumumanrencanaperkawinan
29http://www.hukumonline.com/berita/baca/lt559fba87c3065/putusan-ibonda-i-yang-mengayun-bisma



accusedtohavedone fornicationwithunderagewoman basedonact 293ofthe

CriminalCode.Thesecondindictmentwasfraudusingact378oftheCriminalCode.

Thethirdonewasmakingannoyingfeelingbasedonact335oftheCriminalCode.

Inthislevel,thePublicProsecutorgavecommulative(additional)indictment.

The3yearspunishmentbecauseofprovenguiltytodofornicationwithunderage

woman thatwasnothiswife.Theprosecutoraskedforappealbutdidnotclaim for

appealmemory.ThejudgeHakim Bismarconsideredtheindictmentoftheprosecutor,

thatthereshouldbeanyotherchoices.HethoughtthattheAct 293oftheCriminal

Codewasnotfulfilledforthevictim Kwasonly21yearsold,thus,thefirstindictment

elementwasnotproven,finallyheusedact 378oftheCriminalCode.

Inthisact,hedidwideninginterpretationtowardthewordthingbelongto

service.Sexualactivityconductedhadgivenbenefittothedefendant,foritmeantthat

hehadacceptedservicefrom thevictim. Headdedthatwhenthevictim gaveher

honorbecauseofpersuation,meaningthatbygivingthing. However,theSupreme

CourtcancelledtheBismar’sdecisioninthelevelofappealstatingthat MRSidabutar

wasfree.IntheSupremeCourt,thecancelling of BismarSiregarwasconductedby

thejudge.Takingaloktheact 378,themeaningofgivingathingwouldresultin

multipleinterpretationwherethewomangenitalorganstatedasthingthatitbecame

objectoffraudthatcanweakenitslegalcertainty.

A thinghaseconomicvalueandthewomanhonormaynotbeequatedtothing

thathaseconomicvalue. Itgavemorepreassuretotheformallegalityorsupported

documentoftheproofingtoolsshowingletterofpromisetomarry,thereasonof

willingnessfrom thetwopartiestodosexualactionwheretherewasnoforcedelement



andseriesofliesandthemeaningofthingwasnotrelevanttoconsider.

Thepointwas,whenBismardecidedthecase,togivewarningtothemanwho

likestoseducewomanwithpromisetomarryherandtheeffectofthepromisetothe

womanthatgaveawayherhonorthereforesexualactionconductedandtherewasno

responsibilityfrom theman.However,theSupremeCourtcancelledthedecisionofthe

highcourtandfreedthedefendantfrom anydemandsbecauseofnotacceptingany

wideningmeaningonthethingequaltothewomanhonor.

Inthefactabove,thedecisionofthesupremecourtwasrelatedtoviolation

againtsthewomanright,becauseintheConventionontheEliminationofAllFormsof

DiscriminationAgainstWomen,acts1and2pointedoutonthesocietyperspectiveon

theviolenceagaintsthewoman,firstly,theviolenceagaintsthewomanreferredtoan

actionresultedfrom orbecause thevictim waswoman.Secondly,itpointedoutthat

theaction“canresultin“thus,itwouldchangethesocietyandlaw perspectivetoward

violencetendingto waittheproofofhappeningtheviolencewithphysicalone.Using

thisdeclaration,theactionthat“canresultin”wassimilarto“resultin”. Thirdly,it

confessed any violences physically,psychicly,sexually,and economically.Finally,

fourthly,itacceptedthatviolenceagaintswomancanhappenintheprivateandpublic

scopes. Thus,thejudgecanconsiderdeeplyandcompletlyinlinewithallaspectsin

thiscase.

ThiswouldfulfillnotonlyformalaspectrequiredbytheLaw,butalsothejustice

feelingofthevictim towardthesituationandconditionexperiencedbythevictim and

herfamily.italsogavepreassuretowardformalaspectthatbecomingguaranteethat

thelegalcertaintyapplied.



However,ifinapplicationtherewasunfulfilledjustice,theequalityingiving

priorityonapplicationaregulationshouldbereconcidered.Givingpriorityonjustice

fulfillmentforthewomanasthevictim ofbrokenpromisetomarrywasineededby

consideringanyaspectsexperiencedandsufferredbythewomanthattheclaim for

justicesensewasequaltothecondition.

The Decision ofthe GianyarState Court30 dated 20 January 1986,Number:

43/PTS.Pid./B/1985/P.N.Gir.

Amancalled IketutG.hadlongrelationshipwithagirlnamed NiMadeS.in

thisrelationship, IketutG.andNiMadeS.haveconductedsexualactivityforthe

agreementofthetwo. NIMadeS.waswillingtohavesexwith IketutG.because I

ketutG.promisedthathewouldmarryherandlivewithherforever.However, IketutG.

hasbrokenhispromisethatfinally NiMadeS.gavebirthasonand IKetutG.refused

tomarry NiMadeS.

Fortheaction, IKetutG.wasfacedthecourtofindictmentthatfirstlyhehad

relationshipwith NiMadeS.,alsoaswitness,since 1978andgavepromisetomarry

andliveforeverthatthewitness NiMadeS.willingtogaveherhonorbyhavingsex

withthedefendant,namely:inMay,5 1983.Thedefendanthaddonesexualactivity,

firstly,with NiMadeS.,secondly,thirdly,fourthly,fifthly,sixthly,seventhlyandeighthly

conductedonthedayanddatethatcannotbestatedclearlyandthelastone(ninethly)

happenedonSeptember, 5 1983,thentosupportthepromise betweendefendant

andwitness NiMadeS.byorally,thedefendantandwitness NiMadeSmade

30NyomanSerikatPutrajaya,RelevansiHukum PidanaAdatDalam PembaharuanHukum Pidana
Nasional,Citraadityabakti,Bandung,2005,Hlm.209



statementinfrontofthedistrictleaderofPayanganinMay,5,1984statingthatthe

defendatwouldmarrythewitness NiMadeS.ifhehadfoundgoodmoment.

However,thedefendantbrokenhispromiseandrefusedtomarry NiMadeS.

andhebrokehisloverelationshipwith NiMadeS.withoutanyformalreason.The

defendantactionreferredtocriminalregulationarrangedandthreatedbyoffenceof

logicalcustom of SangarahaintheBookof AdiAgamajoAct5verse(3)b.Number1

Drt.of1951.

Inseveraldecisionsabove,itconcludedelementsofthecaseofnotfulfillent

promisetomarrycovering: 1)Therewasrelationshipbeganbyfeelingofloveeach

otherbetweenmanandwomanbeforeformalmarriage; 2)Therewasseductionand

promisetomarryfrom theman;3)from theseductionandpromisesexualaction

happened;4)Themanbroketherelationshipwithoutanyrasonthathebrokenhis

promisetomarrythegirl;5)Therewasdemandtofulfillthepromisetomarryfrom the

woman;6)Therewasviolencetowardthewomanwhensheaskedforthemantomarry

her.

Based on the elements above,theycan be fundamentalconsideration by

relatingthe condition experiencebythewomanasthevictim ofbrokenpromiseto

marryfrom lovingrelationshipandlovingeachother,themangavepromisetomarry

andtheytiedeachothertobeloyalintherelatinshiptothetimewhentheygetmarried,

withthepromise,thewomanvolunterallygaveherbodyandhonorthatsexualaction

happen,thatfinallythemanbroketherelationshipwithoutanyreasonandbrokenhis

promisetomarry. Therefore,denialandbrokenpromiseofstatementthathewould

andreadytomarry(basedontheprovisionofthelaw)thewomanhappened.



Theconditionexperiencedbythewomanwithaboveelementsidentifiedthat

womanmustkeep,honorandupholdherhonor.Phylosophically,thewomanhonor

belongsto apreciousvaluethatmustbekept.Thereweretwodefinitionrelatedto

honor 31first,thathonorwaslivingvalueofhuman;andsecond,honorintheprestige

leveltendedtoshowingthatdignitykeepinghigh.

The honorforwomanmeantwomanvirginity32.Thevirginitywascloserelated

tobodyintegrityofwoman.Basedonthejudgedecisionininterpretingactappliedin

theabovecases,itneedsrenewalofcriminallawintheCariminalCodethatmustadapt

withthenew developments.Ifmaybefacingobstaclewiththeproofbecausethe

promisetomarrystatedorrallyinabovecases,theSupremeCourtreferstodocument

evidence,witnesessinformationandexpert.From thedocuments, itrelatesto

messagesfrom Hporemail,expertinformation,themanconductsthatagaintsthelocal

custom wheretheunmarried woman should behonorbyherhusband candidate.

Relatedtopsychicviolenceexperiencebythewomanusingverbalone,itplacesthe

womanasthevictim. Theactionofnotfulfillthepromisetomarryreferstoanaction

thartakesawaythefuture,destroydignityandprestigeofthevictiom.However,the

essenceistheconductagaitsthewomanrightonherbodyintegrityandhonor.

Thejudgemustexaminepsychologicallyonavalueofpromisethatthewoman

giveawayherhonor.Themanconducthasdestroyedthefutureandthebodyintegrity

ofthewomanasindividualthatitneedsruleinrenewalcriminallawthatcanprotectthe

bodyintegrityofwomanandgivepunishmenttothemanwhooftengivepromiseand

destroythebodyintegrityofwoman.

31Hhtps/malang.wordpress.com/2009/06/14/kehormatan-sebagai-nilai-dan-hak-asasi-manusia
32Hhtp://www.artikata.com/arti-365379-kehormatan.html



Thebodyintegrityofwomanreferstowomanhonorinvolvinginmoralbecauseit

relatestoform ofconscienceawareness appearedalongwithhumanlife.Thelostof

womanhonorgivesherbodyintegritybecauseitrelatestobodilyandnonbodilyofa

womanthatmustgetlegalprotection.

F. Summary

Thewoman rightofbodyintegrityshowsonherorignalityandcompletness.In

thiscase,thehumanitynatureofwomanrefresto unitythoughtoffeelingandbody

thatdevelopherselfconceptandexistence. Thelivingvalueandwomandignityand

prestigedescribeherselfintogooddevelopedpysicalandmentalcondition,andobtain

goodwelfare.Thelegalimplementationonignoranceanddenialofhumanrightisthat

womandoesnotgetjusticeandlegalcertaintyandplaceherasvictim andexperience

variousformsofviolences. Byexperiencingsuchviolencessuchasphysical,psychic,

sexual,socialandeconomic.Theeffectoftheviolencesinshortandlongtermsmay

destroyherdignitythatgiveinfluenceonherselfconceptandeliminateposibilityforher

tohaveherrightprotectedbytheConstitution.Theproblem ofwomanasthevictim of

notfulfillmentpromiseto marryconsidersasintraindividualone,butitissocial

problem relatedtoHumanRight.Thecasesofwomanproblem as thevictim ofnot

fulfillmentpromisetomarryneedstogetattentionfrom thedecisionmakers (Judge,

Prosecutor,Police) thattheactorcanbecriminalizedusingconsiderationofthe

elementsofpromisetomarryelements,covering1)Therewasrelationshipbeganby

feelingofloveeachotherbetweenmanandwomanbeforeformalmarriage; 2)There

wasseductionandpromisetomarryfrom theman;3)from theseductionandpromise

sexualactionhappened;4)Themanbroketherelationshipwithoutanyrasonthathe



brokenhispromisetomarrythegirl; 5)Therewasdemandtofulfillthepromiseto

marryfrom thewoman;6)Therewasviolencetowardthewomanwhensheaskedfor

themantomarryher.
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