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LusianaM Tijow1andFenceWantu2

1.LawFaculty,StateUniversityofGorontalo
2.LawFaculty,StateUniversityofGorontalo

Abstract

Thebodyintegrityofthewomenbecomeunityandcompletenessofwholethought,feelingandbodyas
inseparableintegral.Withthisbodyintegrity,womencandevelopedself-conceptbecauseitrelatedto
physicalpsychologicalaspects,thusitmustbeaccepted,kept,andhonoredinitsnaturalasanintegrated
andcompletehuman.Theprotectiontowardbodyintegrityofwomenreferredtolegalrightinupholding
thehumanrightbecausethewomenrightbelongstohumanright.Theconstitutionasthesourceofstate
lawbecomesbasictoguarantythehumanright.Thecountryhasresponsibilityinguarantyingthenatural
rightsofeachcitizenandgivehonoroftheirrightsinform ofnormativeregulation.Forthehumanright
hasfoundinnaturalofhumanityandforthehumanity.Thewomenasthevictim ofnotfulfilledpromise
tomarryreferstoproblem ofinjusticelawthat“mayresultin”andresultin”thewomensufferedvarious
formsofviolence;physical,psychic,sexual,socialandeconomy.Theeffectresultinlong-andshort-term
thatmaydestroythewomendignityfinallygivinginfluencetotheirself-conceptandeliminatepossibility
ofthewomentogettheiressentialrightsthatprotectedbytheconstitution.Theproblem formulainthis
studyreferredtohowthelawandhumanrightbecomesprotectioninstrumentofbodyintegrityonwomen
asthevictim ofnotfulfilledpromisetomarry.Thisnormativelaw studyusedmethodofqualitative
judicialanalysis. Therightofbodyintegrityofwomenbroughtthem ontheirbodyoriginalityand
completeness.Inthiscase,theprincipleofhumanbeingasawomanreferredtotheunityofthought,
feelingandbodilythatwouldbuildtheself-conceptofawomanandherexistence.Itbecamelivingvalue

oftheintegrativeprestigeanddignityofwomandescribingherselfintogooddevelopingphysicaland

mentalcondition,and achievingwelfarewell.Thus,thewomanasthevictim ofnotfulfilledpromiseto

marryhasrighttogetguaranteeoflawprotectionfrom anythingthatthreatherbodyintegrity.

Keyterms:Law andHumanRight,theRightofBodyIntegrity,TheWomanastheVictim ofMarriage

Promise

A.Introduction

Ahumanhaswilltodowelltoothersbasedonarelationbetweenpersonalwith

principleofrationalityandmoral.Thelawpurpose3referredtoprovidesafety,happiness

andsystem inthesociety.Humanandsocietyhasresponsibilitytocreateside-by-side

livingandarrangeitinjusticethatthelaw seenasproperdutyforhumanbeing.

3WirjonoProdjodikoro,PerbuatanMelanggarHukumdipandangdariSudutHukumPerdata,Bandung,Sumur
Bandung,,1976,hlm.43



Injusticelawisnotalaw.Thereasonisbecause4anystategovernmentsalwaysdefend

theiractionsbyshowingrealjusticeinside;2)Improperlawtowardthejusticeprinciple

often considered old fashion and no more used,3)Byconducting injustice,the

governmentactuallyhasconductedoutsideitsauthority,thusitisillegal.Itshowedthat

thegovernmenthasrightandresponsibilitytokeepthelegalcertainty.

Thenatureoflaw isasthefacilityforformulationofajusticesocialrule.It

relatedtoallpeopleincludingwomenwhohavewilltocreatearulethatisjustice

thereforethemainpurposeofjusticebecomingthemainfocusofformulatingthelaw

appropriatetothejusticeprinciple.Thus,thelaw hasitsauthority.Womenbecome

legalsubject,asocialpoliticalpowerthatmustgivesubstantialcontributioninresolving

stateproblem aswellasgenderproblem.

Thelegalpurposesareclassifiedinto3(three)streams,namely5:

1.Ethicstream thatconsiderofthebasicoflegalpurposeonachievingjustice;
2.Utilitystream considerofthebasicoflegalpurposeoncreatethebenefit;
3.Judicial-formalstream considerofthebasicoflegalpurposeon creatinglegal

certainty.

Thelegalpurposeuniversallysuch astheopinion ofGustavRadbruch6:1)

Justice,2)legalcertaintyin system ofsocialliving, 3)Beneficial.However,its

implementationoftenresultsinstress.Often,thelegalcertaintyandjusticehasacrush,

crushoflegalcertaintyandbeneficial,andbetweenjusticeandthelegalcertainty.In

ordertosolvethisstress,GustavRadbruchbasedonhistheoryusedscaleofpriority

thatshouldbeapplied,wherethefirstpriorityisalwaysjustice,thenbeneficialand

finallythelegalcertainty.7

Thebodyintegrityofwomanreferstoself-conceptofpersonalunityofwoman

inordertodevelopher.Whenthereishuman,therewillbehumanrightanditmustbe

kepthighlyforanyonewithoutexception.Thehumanrightdoesnotdependonother

confession;eithernotdependsonconfessionofsocietyorcountry.Thus,thecountry,

4ZainuddinAli,FilsafatHukum,Jakarta,SinarGrafika,2006,Hlm.86
5Achmad Ali, Mengembara di BelantaraHukum,CetakanPertama, Ujung Pandang,
LembagapenerbitanUniversitasHasanudin,1990,Hlm.95
6http://sharingaboutlawina.blogspot.co.id/2014/12/tujuan-hukum-menurut-gustav-radbruch.html,
diunduhpadatanggal02/06/2016,5.26AM
7Ibid



everywhere,anytime,hasresponsibilitytoaccept andupholdthehumanrightasthe

fundamentalorbasicrights.Oppressionandignorancetowardthehumanrightconsider

againstthejusticeandhumanity.

Thecaseofwomanasthevictim ofnotfulfilledpromisetomarry8 beganwith

relationshipbetweenadultmanandwomanwithnomarriagetieonlyasacoupleof

lovers.Inthisrelationship,theypromiseeachothertogetmarry.Mostly,themansays

thepromise.Thepromiseissaiddirectly,viacommunicationtoolsorHP suchas

WhatsApp,WeChat,Line,andKakaoTalk,SMS(ShortMessageService),viacomputer

orothers.Withthispromise,thewomanvoluntarilygivesawayherbodythatthedo

sexualconduct.However,intheend,themanbrokehispromise.Itshowsacause

resultinginaneventwhereforthewomanwhoaskingforthepromisetomarryfrom the

man,whetherinconditionpregnantornot,thewomanoftenexperiencevariouskindsof

violenceasthevictim thatfinallyitaffectedherbodyintegrity.

Theman’sdeed tothewomanasthevictim ofnotfulfilledpromisetomarry

considersagainstthehumanityprincipleofawomanandthisdeedreferstoactionthat

resultinlossandsuffering(physical,psychic,sexual,socialandeconomy)tothe

woman,whethersheispregnantornot.9Moreover,thesufferingexperiencedbythe

womaninthetimeoraftertheviolencehappened,infact,provedtobemoretraumatic

thanfortheman.10However,seriously,itreferstoform ofattackorignorancetoward

humanrightthatresultinlosingbodyintegrityofthewoman.

Injusticeexperiencedbywomanmostlyresultfrom hegemonyanddomination

aswellasunbalancestructureofrelationpowerbetweenmanandwomanroles.The

roleofmanisconstructedtodominatetheroleofwoman.Thisisthegapofgender

relation.Inthiscase,thestructureofthinking,social,politic,cultureandeconomyform

patternofrelationbetweenindividualofsocietyandgroupsamongthesociety.

Theunderestimatingperspectiveinthefollowingprocessresultinattitudeof

8Lusiana M Tijow,
PerlindunganHukumTerhadapPerempuanKorbanTidakDipenuhinyaJanjiKawinDalamPerspektifHakAsasiM
anusia,Disertasi,MalangFakultasHukum Brawijaya,2017
9HarkristutiHarkrisnowo,dalamLusianaM Tijow,Ibid,Hlm.15
10Ibid



egoism andgivepriorityonthedominancethanbeingdominated,orprivilege,then

authorize,oppressionandofcourseviolenceofsociopoliticalandeconomy.Thereare

placeduphigh,consideredandgivenpriority,inotherhand,thereareplacedlower,

forgotten,andmarginalized.

Likewhathappentothewomanasthevictim ofnotfulfilledpromisetomarry

withstrongmythmadeinoursocialstructurethatrelationshipbetweenmanand

womanbeforemarriageandtheyconductsexualthough withthepromisetomarry,

thewomanshouldnotbelievethepromiseandsheshouldnotgiveherbody.Even,the

relationshiphappensbecauseofloveeachother.

Thefactaboveisfarfrom therealityseenfrom thewomen’sexperiences.The

influenceisoftendisappearingintheprocessofresolutionandcourtthatitmake

difficultyinresolution(alsoprevention)ofthecaseofpromisetomarry.Therefore,it

placeswomansufferingfrom violenceshowingphenomenonofIceMountainwhere

whatisidentifiedandreportedoftencannotgivejusticeforthewoman.

Therearemanyreasonsbasicallythatallofthem startfrom howthewomanas

thevictim ofnotfulfilledpromisetomarrycannotgetlegalprotection:

1.Thewomanasthevictim ofmarriagepromiseisnotconsideredasvictim
becausesheconsideredbadforgivingawayherbodyanddignity.

2.Whenthewomanisnotpregnant,shecanmakeanotherrelationship,
however,whensheispregnant,itbecomesthewoman’sproblem.

3.Thewomanmightbeleftbecausesheisnotmarriedyet,itisonlybrokea
promise.

4.Thedeedisconsideredastabooandshamefulofherself,itisbetterto
keepsilentthangettingreactionofbeingblamed.

5.Itisnotcrimeagainstthecountry;itisonlymatterofindividual/personal.
Thus,thereisworrythatthelegalupholderwillnottakeanyrealactionto
findandtaeintocourttheactorandvictim thatthewomanasthevictim
becomesmorestressful.

6.Insensitive legalprocess and legalupholderwith the situation and
conditionofthewomanandmoreoverhow totakecaretheproofand
findingthewitnesses.

7.Consideringthiscasecontainingstigma,reportingthecasesometimewill
resultinuncomfortedfeelingofoneselfbecausethewomanfeelshame
wheneveryoneknowsherproblem andtheconsequenceshewillbeleft
andthereisnomanwhowanttomarryher.

Theperspectiveandframeworkaboveareoftenbiasandcornerthewomanas



thevictim ofnotfulfilledpromisetomarryandmakethelegalprocessgettingmore

difficultand surely he woman willexperience unconformity and injustice.The

frameworktobeabletoempathybyunderstandingtheexperienceofthewomanasthe

victim ofnotfulfilled promise to marry is try to place yourselfin the woman

characteristicasavictim thatweeasilyfindouthow farthesituationandcondition

experienced bythe woman, how farcause-effectofthe situation and condition

experiencedbythewomanasthevictim ofnotfulfilledpromisetomarrythatfinallywe

canmakesurethejusticeforthewoman.

Accordingto theCriminalCode,thiscasedoesnotbelongto crimeinthe

followingcircumstance11:

1.Twopeoplewhohavenotmarriedyetdosex,although:
a.Theconductconsideredagainstorbothersthefeelingofsocialmoral.
b.Thewomanwillingtodosexbecauseoftrickorpromisebeingmarried,

howeverthepromisebroke.
c.Thewomanbecomepregnantbutthemanrefusetomarryherorthereis

anyobstacletomarryaccordingtothelaw.
2.Amarriedmanhascauseagirlpregnant(meaninghehasconductedadultery),

howeverhiswifedoesnotmakeanyclaim.
3.Someonelivestogetherwithhiscouplewithoutmarriage,whereastheconduct

consideredasasinandagainstorbothersthefeelingofsocialvalue/moral.

Thewomanasthevictim ofnotfulfilledpromisetomarryfacesdifficultyof

paradigm asthebasiconhowthelegalscholarandadvocategivedefinitiontothelaw.

Thiscondition happensinIndonesiawhereingeneralthelegalscholarsfocusonlyon

thedefinitionoflaw asthenorm andbasicrules.Itisolatesthelaw from thesocial

reality.Thus,the legalproduct,legalapparatus,and legalculture have notyet

appreciatedthewoman.Then,itimpliesforwomanthatsheshouldbeabletogether

rightprotectedbytheconstitution,astheform ofupholdingthewomanrightinthe

frameofhumanright.

Theattentiontowardthecriminalvictim ispurposedthatthevictim willnotbe

more suffered afterexperiencing crime,hopefully the victim getprotection and

guaranteeofrightfulfillmentinfrontofthelaw.Thelimitationofcriminalvictim covers

11Ibid



3(three)elements:(1)whoisthevictim ofthecrime?(2)Whatsufferorlossesgotby

thevictim?(3)Whoresponsibleand/orhowthesuffersandlossesmightberecovered?

AriefAmrullah states thatthe future criminallaw should implementequal

protectionofcriminallaw betweensocialprotection,thedoerandthevictim (the

potentialvictim ordirectvictim)thatbecomeidealconceptinordertodevelopwiser

criminallawbyconsideringvariousinterestsabove.Therefore,thedefinitionconceptof

individualprotectionmustbebroadeningtotheprotectionofactualvictim.12

Thewomanasthevictim ofnotfulfilledpromisetomarrystillhasconstitutional

rightprotectedbythelaw.Thisrighthappensbecauseofthenatureofhumanbeing.

Thepeoplehaveitbecausetheygethumanrightdirectlyfrom theGodastheirnature

(secundum suam naturam).OppressionandignorancetowardHumanRightagainstthe

justiceandhumanity,becausethebasicprincipleofjusticeandhumanityrefertothat

allthepeoplehaveequaldignitywiththesamerightsandduties.

Eachhumanmustrespect,acceptandkeeptheHumanRightwithnoexception.

Thebodyintegrityofwomanbecomesintegralpartofhumanitynatureforawoman

whereherbodyintegrityimplantsinthenatureofhuman. Itresultsfrom human

aspectsashumanbeing.EachpersonispreciouscreatureoftheGodtheOnlyOne.As

statedintheAct1number1oftheLawnumber39of1999onTheHumanRight,the

humanrightreferstoasetofrightimplantedonthenatureofhumanexistenceasthe

GodandtheOnlyOne’screatureandreferstoblessoftheGodthatmustbehonored,

kepthigh,andprotectedbythecountry,law,governmentandanyoneforthehonorand

protectionofhumandignityandprestige.Thus,whenthewomanasthevictim ofnot

fulfilledpromisetomarrydoesnotgetinstrumentoflegalprotection,itmeansplacing

thewomanintoexperiencingvariousformsofviolencesuchasphysical,psychic,

sexual,socialandeconomy.

B. ResearchPurpose

12AriefAmrullah, PerlindunganHukumPidanaTerhadapKorbanKejahatanKorporasi, (Jember :
UniversitasJember,2008),hlm.13



Thepurposeofthisstudyrefersto analyzehow thelaw andwomanright

becomeinstrumentofprotectiontowardbodyintegrityofthewomanasthevictim of

notfulfilledpromisetomarry.

C.ResearchMethod

Thestudyisnormativelegalresearch,wherethewriterstendtostudyonlegal

basesthatstudytofindoutthelegalbasesavailableinpositivelaw,writtenand

unwrittenones.Thewrittenpositivelaw focusontheLaw offormulatinglegislative

regulationandrelatedregulation,theprinciplesofformulatingthelegislativeregulation,

andthecourtdecisionsrelatedtoviolencetowardwoman.Thisstudygivespriorityon

philosophicalapproach,statuteapproach,conceptualapproachandcaseapproach.

Thelegalmaterialbeingcollectediscalculatedandanalyzedbasedonlegalreasoning

thatoneofthem referstolegalinterpretation.

D.Discussion

1.TheLaw,HumanRightandWomanRight

Indonesiaasalegalcountryplacestheguaranteeofhumanrightabsolutelyin

theconstitution.Theconstitutionasthehighestlegalsourceinacountrybecomingthe

basicinconductingthecountry,inwhichoneofitsfunctionsistolimittheauthorityand

guarantytherightandfreedom ofitscitizen.Asetoflegalregulationappearsinorder

tocreatepeaceandcomfortcondition.How thelegalroleasstabilizerinthesociety

coversmanyfactors.Oneofthem issourceofwherethelegalcomesfrom. The

UniversalDeclarationofHumanRightbecomesofficialinterpretationtowardtheUnited

NationDecree,containingmoredetailofsomerightslistedasthehumanrights.

Theconstitutionalrightofcitizencoveringthehumanrightandcitizenright

guaranted bytheFundamentalConstitutionof1945 applyforeachofIndonesian

citizen.13Itappearsintheformulausingphrase“eachpeople”,“allcitizen”,“eachof

citizen”,or‘”eachcitizen”,showingthateachindividualcitizenhasconstitutionalright

13JimlyAsshiddiqie,HakKonstitusionalPerempuandantantanganPenegakannya,Disampaikanpadaacara
Dialog PublikdanKonsultasiNasionalKomnasPerempuan “PerempuandanKonstitusi di Era Otonomi
Daerah:TantangandanPenyikapanBersama”,Jakarta,27Nopember2007



withoutdiscrimination,whetherbasedontribe,religion,politicalbelief,orgender.

Even more,theFundamentalConstitution of1945 stated that“Anyonehas

freedom from discriminative treatmentbased on anything and has rightto get

protectionagainstthediscrimination”.Therefore,ifthereisanyregulationortreatment

thatdiscriminate certain citizen,itconsidered againstthe human rightand the

constitutionalrightofthecitizen,andofcourseagainsttheFundamentalConstitutionof

1945.

Thus,anywomanofIndonesianCitizenhasthesameconstitutionalrightasthe

manofIndonesianCitizen.Thewomanalsohasrighttonotbetreateddiscriminatively

basedonherstatusasawoman,orotherdifferences. Alltheconstitutionalright

describedpreviouslyreferstotheconstitutionalrightofanywomanastheIndonesian

Citizen.Thisconstitutionalrightrelated to thestateconfessionofsubjectofthe

constitutionalrightorcitizen,inthiscase,thosewhoacceptedlegallyandlegitimated

bythelawasacitizenofIndonesia.Thus,theyhavethesamerightinanymattersas

theIndonesiacitizen.

TheFundamentalConstitutionofIndonesianRepublic1945Act 28Averse(1)

toAct28Jverse(2)relatedtohumanrightaswellasAct29verse(2)statedthatrelated

“Thecountryguarantythefreedom ofeachcitizentochoosehisreligionandtodo

devotionbasedonthereligionandbelief”.Thisactisthemostproperonetofulfillthe

requirementcalledastheactofhumanrightresultedfrom theoriginaldraftofthe

FundamentalConstitutionof1945.Whiletheotherregulations,suchasAct27verses(1)

and(2),Act28,Act30verse(1),Act31verse(1),andAct32verses(1)and(2)arenot

regulationonguaranteeofhumanrightintheactualmeaning,buttheyhaverelationto

thedefinitionofthecitizenright.

Thehumanright14iscalledasthebasicrightbecauseitconsideredasthe

fundamentalwherealltheorganizationsmustdeveloptolivetogetherandreferstothe

lawprinciples.Themeaningofbasicrightisclearifseenaslivinghumanism thatmust

beorganizedsincethehumanrealizeoftheirplace,dutyandfunctionintheworld.The

14Ibid,Hlm 230



conceptofHumanRightrevealedasintegralbasicrightgivenbyAllahtothehuman

thatneedtobehonoredandprotected.Theconceptofbasicrightresultedfrom

pancasilaadmittherightsdirectlyfrom theGodtheOnlyOneforthehumanasthe

naturalrightandrespecthumandignityandprestigeaswellashumanassocialand

individualcreature.

TheLaw ofIndonesianRepublicNumber 39of1999ontheHumanRighthas

arrangedindetailoftherighttoliveandrighttonotbeingeliminatedforcedlyandnot

beingkilled,therighttohavefamilyandcontinuetheheredity,righttodeveloponeself,

righttogetjustice,rightofpersonalfreedom,rightodsafefeeling,rightofwelfare,right

toparticipateinthegovernment,womanright,childrenright,andrightofreligious

freedom.15

TheWomanRightconsideredastherightbelongtothewomanthatmustget

guaranteeoftherightsbasicallyinthehumanitydignityandforthehumanity.The

appearanceofHumanRightconceptisinordertodevelopconsciousnessofhuman

beingonthenecessityofadmitting,respecting,andachievingintegratedandcomplete

humanbeing.Thewomanrightreferstohumanright.Itgivesstatementthattherights

embeddingonthewomanbelongtohumanright,becausethewomanishumanwho

bornwithfreedom,hasdignity,thesameastheman,thus,shecannotbediscriminated

inanyfields.16

BasedonhistoryofWomanRightdevelopmentaspartofhumanright,itcannot

beseparatedfrom toughstruggleofwomanspeciallythefeminism includingwhen

Indonesiaparticipatedinratifyingit.17 TheborderofWomanRightisasfollow:“The

RightofWomanandGirlRightareunitypart,notmarginalized,andinseparablefrom the

universalhumanright. Thefullandequalparticipationofwomaninthepolitical,

15PenjelasanatasUndang-UndangRINomor39Tahun1999tentangHAM
16 Ida SampitKaro,KarodalamTapiOmasIhromi, et.al. (penyunting),
PenghapusanDiskriminasiTerhadapWanita,(Bandung:Alumni,2006),hlm.237.
17AgusPurwadianto.Op.cit.,hlm.158



personal,economy,socialandcultureinnational,regionalandinternationalstagesand

eliminatedanykindsofdiscriminationbasedongenderbelongstothemainpurposeof

internationalsociety”.18

Basedontheborder,theelementsofwomanrightdefineasthehumanright

showspecialtyofthepurposeandmoralityinterestforthewomanasthelegalownerof

theWomanRightcoveringfullparticipation,equalityanddiscriminationasresultof

sexism19.OtherdefinitionoftheWomanRightisformulatedasfollows:“Therights

embeddingofawomanthatnaturallycreatedashumanbeing thesameastheman,to

bespecificitreferstotherighttogetthesameopportunityandresponsibilitytheasfor

maninanyfieldofliving”.20

CEDAW referstoBillofRightsforWomencomprehensivelyforthefirsttimein

specificadmittheWomanRight.AsaninstrumentoftheHumanRightinternational,

Cedaw becomethefirstuniversalarrangingtheWomanRight.Themainfundamental

givenby CEDAW inthedevelopingofHumanRightismarkedbyappearingofclear

definitionondiscrimination againstwomenand equality. Cedawarrangesscopeof

WomanRightandtheStatedutytoguarantythefulfillmentoftheWomanRight.21

CEDAW followsthethreeprinciples,first,theprincipleofsubstantiveequality,

thisprincipleacceptthatthewomanisinunequalpositionandthusthewomanmustbe

treateddifferentlyinordertogetequalbenefitandfinalresult.Thisprinciple makes

suretheequalityinopportunity,accessandbenefit,andresult(equalityofopportunity,

18TheVienaDeclarationandProgram Action(1983).BatasaninidikukuhkanlamadalamDeklarasiBeijing
1995 karenasebelumnya taka da rumusankhususHakAsasiPerempuandalamDeklarasi.
KovenanHakSipildanPolitik(berupa“daftar”apayangtidakbolehdilakukanpemerintahpadarakyatnya)
maupunkovenanhakekonomi, sosialdanbudaya (berupa “ daftar” apa yang
seharusnyadilakukanpemerintahuntukrakyatnya)PBB.Ibid.
19Ibid
20IdaSampitKaroKaro,Op.cit.238
21R.ValentinaSagaladanEllinRozana,Op.Cit,Hlm 13



equality of access, and equality of result)22. Second, the principle of Non

Discrimination,CEDAW statesinequalitybetweenthemanandwomanastheresultof

socialconstruction.Thus,theproactiveactionmustbeconductedinordertoeliminate

it.The Act1 of CEDAW states:“Discrimination againstwoman means each

differentiation,marginalizationorlimitationmadebasedongender,thathaveinfluence

orpurposetodecreaseoreliminateacceptant,obtainorusageofhumanrightand

principlefreedom inthefieldsofpolitic,economy,sociocultural,civic,oranythingbythe

woman,regardlesstheirmaritalstatus,basedonequalitybetweenmanandwoman”.23

Third,thePrincipleofStateResponsibility,CEDAW decidesthestateresponsibility

(Acts2-5CEDAW)toprevent,forbid,identifyandconductaction,givesanctiontoward

discriminativetreatment,provokewomanrightandequalitybetweenmanandwoman

throughproactiveactionandacceleratethe defactoequality.Itmeansthecountry

mustguarantyandmakesuretheWomanRighttobeappliedinreality,inotherword,

thecountryresponsibilitycovertwoaspects,namely:(a)Responsibilitytoprovidetool,

way,opportunity,effective mechanism to protect the Woman Right.(b) The

responsibilitytoachieveequalandfairresult,inthelevelpublicandprivate24.

Theaboverulestrictlystatestheexistenceof25legalprotectionto“awhole

Indonesiannationandhomeland”.Themeaningof“all”showsontheindividualsand

covered by keeping each individuality, while26“a whole” shows that

individualityeliminatedandallcoveredasacompleteunityincludingthewoman.This

ruleisachievedthroughsetoflegalregulationthatmustbeobeyedandapplied.The

effortofupholdingthewomanrightmustbeconductedfrom theregulation,structural

and culturesides.Thelegalregulationsgivingspecifictreatmenttothewomanwith

equalityandbalanceperspectiveisnecessary toupholdthewomanright.

22Ibid,Hlm.17
23Ibid,Hlm.18
24Ibid
25S.F.Marbun,PeradilanadministrasiNegaradanUpayaAdminitratifdiIndonesia,Liberty,Yogyakarta,Hlm.
349
26Ibid



ThelawmustbeabletoachievejusticetoallIndonesianpeopleincludinggive

protectionguaranteetothebodyintegrityandhonorofthewomanasthevictim ofnot

fulfilledpromisetomarry.Therightofbodyintegrityofwomanbecomesthebasicright

ofawomanandcentralattentioninapplyingcomprehensiverightsandsignificant

becauseitmakesthehumanitysideofwomanasthefocusoftheHumanRight

concern.

Thelaw principallyreferstoreflectionofwomanrightaspartofhumanright,

cannotbeeliminated,integralandcannotbeseparated.Theunderstandingofwoman

rightbecomepartofhumanrightasvalue,conceptandnorm livinganddevelopingin

thesocietyandclaim fordutytogetprotectionguaranteeanddutytoupholdit.Thus,

thelawcontainsjusticeornot,itdependsontheHumanRightincludedandarrangedor

guaranteedbythelaw.Thelawisnotseenasreflectionoftheauthorityonly,butitmust

giveprotectiontothecitizenright.Thelaw basedonhumanityvalueandacceptsthe

Humanright,thenormsmustcontainpreciousvaluesthatkeephighthehumandignity

andguarantytheHumanRight.

2.TheRightofBodyIntegrity

Mostofwomendonotknowtheirrightbecauseintheirliferarelytalkingofit.

Thefunctionofbodyintegritybelongtoeachindividualorprivate,notbelongtogroupor

public,becausewhohasrighttoarrangeandkeepthebodyistheownernoother

people.Thewomanbodyisanidentitydifferingitfrom themanbody,itsappearance,

function,and anatomy configuration. Moreover,the woman body related to

constructivematterssociallyandculturallyintheroleandfunction.27Inthefunction,the

womanbodyplacedasbeinghegemonythingbybodydominationand(or)manpassion.

27Hardiman,dalamLusianaM Tijow,OpCit,Hlm.118



The body integrity28refers to description of ideal body relate to body

completenessofsomeoneimplantingintheperson.TheBodyIntegrityofawoman

meansawholeorcompletenessofthewoman.Thewomanwillfeellosingherbody

integritywhenshelosesoneofherbodycomponentssuchasfeminine29organ(virginity

orwomanvagina).

Thenatureofbodyintegrityforthewomanasthevictim ofnotfulfilledpromise

tomarryreferstoawholeunityandcompletenessofthought,feeling,andhumanbody

with self-acceptance as complete personalas the collaboration of physical,

psychological,emotional,aspiration,andachievementcharacteristicsthatwillconstruct

theself-conceptofthewomancompletelytodevelop.

Withthebodyintegrity,womanwillmoreunderstandherconditionsufferedand

experiencedbasedonherexperience.Ingeneral,manandwomanwillalwaysfeelloss

ofthebodyintegritywhenlosingoneofbodyparts(leg,hand,finger)orspecificpartof

womanthatbasicallywillresultinfeelingofagreatlosing.Itislikewhatthewomanas

thevictim ofnotfulfilledpromisetomarryexperience.Thegreatoflosingfeelingwhen

herbodygiventothemanbasedonthepromisetomarryherhoweverthemandeny

andbrokehispromiseorstatementthatshouldbefulfilled.

InhisbookofViolenceandTheSacred,ReneGirard(1993)statesthatwoman

bodycontaintwoelementscontradictingeachother,firstisthesanctityofwomband

28Ibid
29Ibid



nipple.Womb and nipplearesymbolsofthecoming ofnew peopleand hislife.

Secondismenstruation.Therefore,anyviolencerelatedtothewomanbodywillbring

consequencetothedoer.

Relatedtotherightofbody30integrity,thefourthWorldConferenceofUnited

Nationinthewomanworkprogram (FWCW),Beijing,China:4-15September1995,

paragraph112,studydeeplyoftheGeneralSecretaryoftheUnitedNation inanyforms

ofviolenceagainstthewomaninlinewiththerightofbodyintegrityintheUnitedNation

DocumentA.162/122/Addparagraph277statesthattheRightofbodyintegrityused

increasinglytogetguaranteeneededtoprotectallthepeopleandspeciallythewoman

againstviolenceandharassmentresultingindecreasingof health,freedom,andself-

integrityfrom anythreats.

Basedonthefactabove,itshowsphenomenonofwomanbodylosingitsideal

self-conceptthatinsideandwhatsomeonewillingofhim/herself,thus,itplaceswoman

innotconducivesituationtowardwhatbeingexperiencedandsuffered.Thesituation

experiencedbythewomanasthevictim ofnotfulfilledpromisetomarrylegitimate

variousformsofinjustice,oppression,andfinallyviolenceandignoranceofthewoman

right.

3.TheWomanasTheVictim ofNotFulfilledPromisetoMarry

30SexualDeclarationRight/Hak-HakSeksualDeklarasiIPPFOrganisasiduniadariorganisasinasionalyang
bekerjadengandanuntukmasyarakatdanindividu.IPPF adalahpemberipelayanan global
danmemimpinuntukmelakukanadvokasikesehatanseksual, kesehatanreproduksi, Hak-
hakSeksualdanhakreproduksibagisemuaorang.



Atthebeginning,theviolenceagainstwomanislikeconventionalcrimewhereit

isconsideredasspecificcharactercrimethatisspecificationonthewomanvictim.

However,thereislittleregulationarrangingthevictim anditsprotection.31Whereas,if

comprehensiveexaminationappliedtothiscriminalproblem,itshouldnotignorance

theroleofcrimehappened.

Thematerialtruthmustgetattentionasthepurposetoachieveinexamination

acrime.Theroleofvictim consideredtobestrategic,thatitcandecidethatthecriminal

actorgetappropriatepunishmentofhisdeed.Thelimitationofcriminalvictim canbe

decidedinthescienceofvictimology;victimologyisasciencestudyingthepositionand

roleofvictim inacrime.Itconductedinthereasonthatanycrimewillincludethedoer

andthevictim.

Thedefinitionofvictim,whetherfoundbytheexpertorfrom thelegitimation

regulationcovers:

a.A victim is someone experiencing physical,mentalsuffers,and/or

economiclossesresultedfrom acriminalaction32

b.A victim iswhosufferingphysicalandmentalastheresultofother’s

actionsearching fulfillmentofsomeoneinterestorotherpeoplethat

againsttherightofsufferedparty33

c.A victim isindividualorgroupofpeoplesufferingphysical,mentalor

emotionalsuffers,emotional,economic or experiencing ignorance,

decrease,oropressionofhisbasicright,asthedirectresultofserious

31MadeDarmaWeda,BeberapacatatanTentangKorbanKejahatanKorporasidalamBungarampaiViktimisasi,
(Bandung:Eresco,1995),hlm.200.
32Pasal1angka2PPNo.44Tahun2008
33AriefGositaOp.cit.,hal63



humanrightviolence,includingrappingvictim.34

Act1verse(2)oftheLawnumber13of2006ontheProtectionofWitnessand

Victim statesthat “victim istheonewhoexperiencesphysicalandmentalviolence

and/oreconomiclossesasresultofacriminalaction”thus,shortly,whathappenedto

thewomanasthevictim ofnotfulfilledpromisetomarryresultinginphysical,psychic,

sexual,andsocialviolenceincludesasactionorattitudeconductedbyresultinglosses

forthewomanandasthedirecteffectofignoranceandviolenceagainstthehuman

right.

IntheIndonesianDictionary,itdefinestheterm ingkarandjanji.Thedefinition

ofingkar35are:

a)Notjustify,deny,notaccept,disavow

b)Notfulfill

c)Disobey,unwilling

Thedefinitionofjanji36are:

a)Statementthatstateswillingnessandcapabilitytodo

b)Agreementbetween two parties (each ofthem willing and capable to do

something)

c)Rulerequirementmustbefulfilled

34Pasal1angka5UUNo,27Tahun2004,tentangKomisiKebenarandanRekonsiliasi
35DepartemenPendidikandanKebudayaanRepublikIndonesia, KamusBesarBahasa Indonesia,
dalamLusianaM TijowOp.Cit,Hlm.97
36Ibid



Basedonthedefinitionsof ingkarandjanjiabove,thewriters37getdefinitionof

ingkarjanjiasdenialandnotfulfilledofstatementoragreementthatstatewillingness

andcapabilitytodosomething.Notfulfillpromisetomarrymeansbrokenthepromise

conductedbeforelegalmarriage.Asstatedabove,itreferstodenialandnotfulfilled

statementoragreementthatstatewillingnessandcapabilitytodosomethingbythe

twoparties.

Takingalook theconditionoflegalupholderthatnotconsidertotheexistence

ofandlowattentiontothevictim conditionresultfrom lessunderstandingonthestudy

ofvictim includingthewomanasthevictim ofnotfulfilledpromisetomarrywho

experiencingphysical,psychic,socialandeconomyviolence. Basically,thewomanas

thevictim hasrighttogetprotectionbecauseitrelatedtoupholdthewomanright.

Theabsenceofprotectiontowardbodyintegrityofthewomanasthevictim of

notfulfilledpromisetomarrymeansautomaticallyeliminatepossibilityforthewoman

togetherrightasprotectedbytheconstitution.Itgivesimplicationontheupholding

thewomanrightintheframeworkofhumanright.Thus,itslegalinstrumentmustgive

guaranteeoflegalcertaintyandreflectjusticethattheprotectiontowardbodyintegrity

ofthewomanasthevictim ofnotfulfilledpromisetomarrybecomesjusticeforthe

woman.

E.Summary

Theconstitutionasthehighestlegalsourcesinacountrybecomingbasein

conductingthecountry,whereoneofitsfunctionsistolimitauthorityandguaranty

basicrightandfreedom ofitscitizen.Thelaw mustbeabletoachievejusticeforall

37Ibid



Indonesianpeopleincludinggivingguaranteeofprotectiontowardbodyintegritytoward

thewomanasthevictim ofnotfulfilledpromisetomarry.Therightofwomanbody

integritybecomesbasicrightofawomanandbecomescentralconcernforthewoman

inimplementinghermostcomprehensiverightsandnecessarybecausemakingthe

sideofwomanhumanity,asthefocusofHumanRightconcern. Thelaw basically

referstoreflectionofwomanrightaspartofhumanright,cannotbeeliminated,integral

andinseparable.Theunderstandingofwomanright ispartofhumanrightasvalue,

conceptandnorm livinganddevelopinginthesocietyandguarantyresponsibilitytoget

theprotectionguaranteeaswellasdutytokeepit.Thus,whetherthelawcontainjustice

ornot,itdependontheHumanRightincludedandarrangedorguaranteedbythelaw.

Thelawisnotseenastheauthorityreflectiononly,butitmustgiveprotectiontoward

thecitizenright.ThelawisbasedonhumanityvaluesandaccepttheHumanRight.The

normscontainingthehonorvalueskeephighthehumandignityandguarantythe

HumanRight.
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